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CLOSING STATEMENT ON BEHALF OF MOVING RESPONDENTS
ON MOTION TO FIX UNDERTAKING PURSUANT TO CPLR 5519(aX6)

Introduction

May It Please The Court:

In her Decision and Decision and Order herein dated April 25,2020, Judge

Thompson stayed any warant of eviction herein for six months, without requiring

that any bond be posted whatsoever. The unconditional stay granted by Judge

Thompson clearly informs the issues presently before this Court.

In her Decision and Order dated August 3,2020 (as amended August 17,

2020), Justice Walker-Diallo (a) granted the moving Respondents' motion for the

fixing of an Undertaking to secure an automatic stay pending appeal pursuant to

CPLR 5519(a)(6), (b) denied Petitioners' cross-motion to "vacate, modi$r or limit"

the automatic stay "after careful analysis of the arguments presented and a balancing

of the equities," and (c) directed a hearing to determine the amount of the CPLR

55 1 9(a)(6) Undertaking
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In the August 3'd Decision and Order, Justice Walker-Diallo, held that the

amount of the Undertaking had to be calculated to "(a) protect against potential waste

to the premises; (b) safeguard payment of use and occupancy of the premises, and

(c) guarantee payment of any deficiency." We refer to these as "the Hearing Issues."

In the motion practice leading up to the August 3'd Decision and Order,

moving Respondents had submitted the factual Affidavit of GabbaiZalmenlipskier

("Gabbai Lipskier") and Petitioners submitted the factual Affidavit of Rabbi Yehuda

Krinsky ("Rabbi Krinsky"), the Chairman of petitioner Merkos and the Secretary of

petitioner Agudas.l'2 Justice Walker-Diallo then held that the information provided

in the moving affirmations were "insufficient predicates" for purposes of fixing the

amount of an Undertaking and directed that an evidentiary hearing be held, which

1 See Krinsky Affirmation,6117120, atpara. l

2 Both sides also submitted attornqt afrrmations. It is axiomatic that such affirmations may be
used to sponsor documents into evidence but otherwise have no probative or evidentiary value and
should be disregarded unless reflecting the personal knowledge of the attomey, which these do
not. See, generally, Zuckerman v. City of New York, 49 N.Y.2d 557 (1980); accord, Bank of New
York v. Castillo, 120 A.D.3d 598 (2nd Dept. 2014) ("no evidentiar:l value"); Lampel v. Sergel,297
A.D.2d 709 (2"d Dept.2002) ("no evidentiary) value"); Browne v. Castillo,288 A.D.2d 415 (2"d
Dept. 2001) ("without evidentiaryt value"); Frimmerman v. Bernstein,107 A.D.2d 795 (2"d Dept.
1985) ("no probative value") (emphases added).
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took place on August 18, 24 and 28. Thereafter the parties stipulated to several

additional facts (discussed further below) and both sides rested.

At the hearing, Gabbai Lipskier testified for Respondents and Amanda Aaron,

an appraiser, testified for Petitioners as to the fair market rental value of the

Synagogue portion of the 770 campus. We will discuss their testimony further

below

Preliminarily, however, we note that neither Rabbi Krinsky (Merkos'

principal) nor Rabbi Abraham Shemtov, the Chair and principal of Agudas,3 was

called as a witness. Both were witnesses at the trial before Judge Thompson,a but

neither appeared at the recent hearing. Their absence was not explained.

Accordingly, Respondents are entitled to "the strongest possible" adverse inference

in their favor that had Rabbi Krinsky andlor Rabbi Shemtov testified, their testimony

would have been favorable to Respondents and not to Petitioners.S

3 https ://en. wikipedia. org/wiki/Abraham-Shemtov.

a See Decision & Order, 4125120, at p. 37 (Shemtov) and p. 39 (Krinsky). See, also, id. at 22, 27 ,

82, 83, 86, 91 (repeatedly noting that Rabbi Shemtov is the Chair of Agudas and Rabbi Krinsky
is the Chair of Merkos).

s See, generally, Crowder v. Wells & Wells Equipment, Inc., 11 A.D.3d 360,361(lst Dept. 2004)
("missing witness formulation is but a particular expression of a broader principle: 'A trier offqct
may draw the strongest inference that the opposing evidence permits against
awitnesswho-failsto testi.f.y in a civil matter' .... Thein-ferenceis equalb) available against a
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The Evidence At The Hearing

Gabbi Zalmen Lipskier

Moving beyond the failure to call either Rabbi Krinsky or Rabbi Shemtov to

address the Hearing Issues framed by Justice Walker-Diallo, let us review the

pertinent testimony of Gabbai Lipskier:

) He is an unpaid volunteer elected Gabbai of Congregation Lubavitch.

(Tr. I., 4-5)u He has been a Gabbai since 1996. (Tr. I, 5) His fulI-time

employment is as a boiler technician. (Tr. I, 5)

are elected by a community vote every three years and are all

volunteers. (Tr. I, 5)

par\t who fails to testi.fv . . .. 'It is well settled that where one parq) to an action, knowing the truth
of a matter in controver$t and having the evidence in his possession, omits to speok.

everytinferenceagainst him warranted by the evidence mqt be considered'....") (citations
omitted) (emphases added).

6 "Tr." references are to the Hearing transcript. There are four (4) volumes. "Tr. I" and "Tr. II"
are transcriptions of testimony taken on August 18,2020. Tr. I consists of pages I -8. Tr. II consists
of pages 1-11. "Tr. III" is a transcript of the testimony taken on August 24,2020, and consists of
pages I - 7l. "Tr. IV" is a transcript of the testimony taken on August 26,2020, and consists of
pages 1-66.
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) The Gabbaim "have responsibility to take care of the place [the

Synagoguel physically ...." (Tr. I, 4)

buildings, which are 770,784 and 788 Kingston Avenue. (Tr. I,6-7)

organizations, on the upper floors of part of the 784 and 788 (Tr. I, 6-

7;Tr.III,12-13)

In 1960, it was expanded into the courtyard between 770 and 784, and

into 774. In 1973 it was expanded into 788, such that it takes up the

entire space between 770 and Kingston Avenue. (Tr. I, 7)

of the Congregation are located in302 Kingston Avenue. (Tr. II, 2)

2)

II, 5)
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$8oo,ooo7 to $r,ooo,ooo. (Tr. III,3)

F The expenses of the Congregation during the same period ranged from

$900,000 to $1,000,000. (Tr. III,4)

) The Gabbaim are prepared to apply the income of the Congregation to

pay the expenses. (Tr. III, 6-9).t

) The Congregation has never paid rent to either Agudas or Merkos. (Tr.

III,9)

re-doing the sewage system, and doing a lot of air conditioning work.

(Tr. III, 9). It has previously spent $25,000 - $30,000 on air

7 The Court Report mis-transcribed "800" as "80" and "900" as "90". See Tr. III,3-4. See, also,
Tr. II, 8 ("In general, the income was [in] the 800,000 area.")

8 Respondents acknowledge that although Gabbai Lipskier answered the questions asked and his
answers were not stricken, the Court subsequently upheld objections to the questions. (Tr. III, 6-
9) Respondents respectfully request that the Court reconsider these rulings and renew their
argument that the questions were proper, relevant and material in light of the 2007 and 2010
rulings, discussed below, that conditioned a similar Undertaking for the same property, in an earlier
iteration of the same dispute, between the same parties, upon the Congregation applying its income
to pay its expenses.

6
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7 days a week, to anyone who wishes to come in. People come from

all over the world to visit. It like the Temple of Jerusalem that's in New

York. (Tr. III, 10,17)

Undertaking secured by cash or a bond, it will have to borrow the funds

in order to do so. (Tr. III 2l-22) When it was required to post an

Undertaking in 2007 and 2010, it had to borrow the money from a

philanthropist (Rabbi Drizin). (Tr. IlI, 22)

the bank but carries a large account payable (approximately $90,000)

owed to one of its suppliers, who permits it to be rolled from year-to-

year. (Tr.IIl,24)

Curiously, Petitioners did not cross-examine Gabbai Lipskier on this

testimony. Rather, they first attacked him on whether there was cash on hand in

October 30,2017, when Judge Thompson viewed the properfy (Tr. III, 25),e then

e The Court should take judicial notice of the fact that in2017 the Jewish High Holy Days began
on September 2l't (Rosh Hashanah) and concluded on October 13, 2017 (Simchas Torah).
Accordingly, Judge Thompson's October 3Oth inspection of the property tookplace very shortly
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cross-examined him on the extent of Rabbi Drizin's personal wealth and whether he

was subsidizingthe payment of the Congregation's legal expenses. (Tr. III, 26-31).

However, on re-direct examination it was established, without contradiction,

that there is no understanding with Rabbi Drizin regarding putting up funds for a

bond in this case, and that he has no obligation to do so (Tr. III, 3l-32)

There was no re-cross.

Amanda Aaron

Curiously, Petitioners did not call, or seek to call, any witness to rebut any of

the testimony of Gabbai Lipskier.

Instead, their entire case consisted of the testimony of their fair market rent

appraiser, Amanda Aaron (discussed herein), and the Stipulation (discussed below).

Ms. Aaron is a real estate appraiser, who was hired by Petitioners to render an

fair market rental appraisal of the Synagogue. (Tr. III, 35-37). Based on her

credentials she was accepted by the Court as an expert, without objection. (Tr. III,

38).

after the period during which the highest number of worshippers and others visit the Synagogue
and the greatest amount of charitable contributions are made. It should thus come as no surprise
that there was cash on hand at the time of the inspection.
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Ms. Aaron visited premises 770 and 784-88 Eastern Parkway, and 302-304

Kingston Avenue and prepared a written appraisal report. (Tr. III, 38-42)

She claimed the report was prepared in conformity with the standards of the

Appraisal Institute, but on voir dire Respondents were not permitted to question her

about those standards. (Tr. IIl,43-44) The report was then admitted into evidence

(Tr. III,45)

Ms. Aaron's conclusion, as set forth in the report, is that the fair market rental

value is approximately 5950,000 annually. (Tr. III,46)

Ms. Aaron was not asked any questions by Petitioners and did not testifr as

to the value of the synagogue portion of the 3 buildings. (Tr. IIl,34-45)

On questioning by the Court, Ms. Aaron admitted that (a) she had not

inspected the interior of the Synagogue, and (b) if the interior (square footage)

measurements on which her report was based were inaccurate, that would change

her final conclusion. (Tri. IIl,47)

On cross-examination, Ms. Aaron admitted / conceded that:

> All of the cases in which she had previously testified as an expert

appraiser involved the appraisal of apartment buildings. (Tr. III, 48-49)
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appraisal point of view". (Tr. III, 49)

) Many sections of her report are stock language. (Tr. III, 49) However,

she was unable to quantiff how much of the report is "stock" and how

much is "property specific." (Tr. III, 50)

"not standard" but was requested by Petitioners. (Tr. III, 50-51)

the interior of the Synagogue, she did not take the interior photographs

included in her report. They were provided by Petltioners or found on

the Internet. (Tr. III,51)

in the report, but downloaded some of them from the Internet or took

them from past appraisal files maintained by her company. (T.. III, 51-

52) Except for the few photographs she took herself, she does not know

what the "comparable" properties currently look like and cannot say

that the photographs are currently accurate. (Tr. III, 52-57)
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F The square footage measurements set forth in her report was provided

by Petitioners. She did not confirm their accuracy. When she requested

the building plans in order to confirm the measurements, Petitioner told

her they "were not available" and did not provide them. (Tr. III, 57-58)

would potentially affect the rental value. (Tr. III, 58)

for the Synagogue. (Tr. III, 60)

) For her "comparables," she looked at schools and religious buildings

that are zoned for "community facility use." (Tr. III, 61)

) It is her understanding that the Synagogue is "owner occupied by the

Lubavitch entity." (Tr. III, 65)

and she adjusted the 'ocomparables" accordingly. (Tr. 1I1,62,67-68)

lease terms in the marketplace." (Tr. III, 66)

paying expenses] that is currently in place. [Tr. III, 67)
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F Her appraisal report is based on several "extraordinary assumptions,"

namely, the accuracy of the measurements provided by Petitioners, the

interior of the Synagogue being "typical", and the photographs

provided by Petitioners being accurate. (Tr. IV, 6)

) Religious buildings are "special purpose" or "special use" properties.

(Tr. IV, 7)

does not indicate anywhere that it is a "special purpose" or "special use"

property (Tr. IV, 8) and she does not indicate explain anywhere in her

report why the Synagogue is not appraised as a "special purpose" or

"special use" property because, "based on the construction of the

buildings" she considered them "properties typical of many properties

that are used for multiple purposes." (Tr. IV, 9-10)t0

Institute on the valuation of "special purpose properties." (Tr. IV, 14-

l0 Respondents were not permitted to cross-examine Ms. Aaron on whether there is any standard
of the Appraisal Institute or any other recognized authority supporting her strained definition of
"special use" and "special purpose" for fair market rental appraisal purposes. (Tr. IV, 11-14)
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l5)." Nevertheless, she recognized the term "value in use" but

acknowledged that she did not use this approach to appraising the fair

market value of the Synagogue. (Tr. IV, l5)r2

in appraising its fair market rental value ("it depends") (Tr. IV, l8), but

then inexplicably retracted her answer and bizarcely attempt to claim

that she did not "understand fthe term 'rent roll'] in the context of this

appraisal." However, when pushed, she acknowledged that she did

know what a rent roll is and again stated that its relevance "depends,"

claiming that the relevance would be "assignment-specific." (Tr. IV,

te-20)

information concerning the rent ro11 in these properties and she did not

request any information on the rents paid (or not paid). (Tr. IV, 20)

11 The Court can take judicial notice of the Report, which is published online.
https://www.appraisalinstitute-odassets/1/744 Spceial Puroose P Nashville 2018.pdf
accessed September 10, 2020)

12 Respondents were not permitted to cross-examine Ms. Aalson on "value in use" and why she

did not use this MAI standard in appraising the fair market rental value of the Synagogue. (Tr. IV,
16-18)

See

(last
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) Ms. Aaron then claimed it would not matter and would not affect her

appraisal if the occupants of the building paid no rent, and if no rent

had even been paid for the Synagogue. (Tr. IV, 20-21)

Order. (Tr. IV,21)

) Her client was "Chabad Lubavitch". Other than seeing them in the

name ofthe case (i.e., in the case caption) she is unfamiliar with Agudas

and Merkos and does not know their relationship to the property. (T.

rY,22-23)

their intended future use of the property and that would not be relevant

to her appraisal. (Tr. IV, 23) It would not make any difference if she

knew that the Synagogue is to be used as a house of worship

"indefinitely," however, a "deed restriction or legal mandate"

restricting the future use of the Synagogue would make a difference

(Tr. IV, 28)tt

13 Respondents were not permitted to cross-examine Ms. Aaron on (a) the individual statements
made by Rabbi Krinsky and Judge Thompson regarding the future use of the Synagogue, and (b)
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F Ms. Aaron then admitted that it would make no difference to her

appraisal if the Synagogue is a "religious shrine" and that is a term "that

has [no] meaning for me." (Tr. IV, 35)

) Ms. Aaron then testified that she might use the "community facility"

approach if called upon to appraise the fair market rental value of St.

Patrick's Cathedral. (Tr. IV,35)

F Ms. Aaron then admitted that one of the assumptions of her appraisal

was that the property would always be used for religious purposes (and

therefore be tax exempt) based on "the location of the property and it:s

current use." (Tr. IV, 37)

(given its proximity to heavily commercial Kingston Avenue), Ms

Aaron bizarrely answered that "the subject location is in a part of

Brooklyn that has [m]any different religious entities that are active in

buying and leasing property." (Tri. IY,37)

whether it can ever be closed, and whether any of those statements would have affected her

appraisal, or constituted a "legal mandate" for purposes of her appraisal. (Tr. IV, 23-28,28-34)
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stating that there were "no extraordinary assumptions," Ms. Aaron

attempted to change her characterization from "assumption" to

o'conclusion". (Tr. IV, 37 -39)

characterization of the properties from "community facility" to

"religious community facility." (Tr. IV, 39-40)

community facilities" but rather are "regular community facilities."

(Tr. IV, 40)

fully tax exempt in perpetuity as [a] religious facility"." She admitted

that her "understanding is that this religious exemption ... would not

change." (Tr.IY,42)
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F Although she took real estate taxation into account in rendering her

report, Ms. Aaron is not familiar with the NYC Department of Finance

guidelines for property tax exemption. (Tr. Iy, 48-49)14

F Her appraisal is based on gross rent, not triple net rent. (Tr. IV. 49)

F It makes no difference to her appraisal how the interior space of the

Synagogue is arranged, nor if it was renovated for use as a religious

house of worship. (Tr. IV, 50)

Rabbi Sharfstein

Despite the multitude of issues raised by the cross-examination of Ms. Aaron

and doubt cast on the weight to be given to her report, Petitioners surprisingly did

not conduct any re-direct examination of her. Instead, they attempted to call the

770 Director of Operations, Rabbi Mendel Sharfstein, as a witness. Respondents

objected on the ground that Rabbi Sharfstein had not been listed as one of

Petitioners' witnesses and had sat through the testimony of Gabbai Lipskier and Ms.

Aaron, which he would never have been permitted to do if Petitioners had properly

1a Respondents were not permitted to cross-examine Ms. Aaron on NYC real estate taxation of
mixed-use properties (Tr. IV, 43-48), in part because documents e-mailed by Respondents' counsel

to the Court and adversary counsel were lost in cyberspace and had not been received.
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identified him as one of their hearing witnesses. A lengthy colloquy ensued, ending

in the Court requesting briefing of the issue and adjournment of the hearing. (T..

rY, 52-65)

Ultimately, Petitioners abandoned their request to call Rabbi Sharfstein

Instead, the parties entered into a Stipulation and rested. The Stipulation is discussed

below. What is relevant, however, is that Petitioners wanted to call Rabbi Sharfstein

only to testiff about "illegal construction" and "propane tanks" in order to

(allegedly) rebut testimony by Gabbai Lipskier. (Tr. IV, 53). However, as urged by

Respondents and expressly agreed by the Court, there was no testimony by Gabbai

Lipskier about "illegal construction or propane tanks." (Tr. IV, 55-56)

Petitioners' extraordinarily limited proffer regarding Rabbi Sharfstein's

testimony is significant in that Petitioner's were not seeking to call Rabbi Sharfstein

as her reliance on measurements and photographs supplied by Rabbi Sharfstein, the

failure to provide her with the building plans she requested, her understanding that

the Synagogue will be used as atax exempt religious house of worship indefinitely,

and the failure to provide her with a rent roll.. Again, Respondents are entitled to an

18
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adverse inference on these points.ls Specifically, that Rabbi Sharfstein could not

(without perjuring himself) confirm the measurements, or the accuracy of the

photographs, or contradict Ms. Aaron's understanding regarding the religious use of

the Synagogue in perpetuity.

The Stipulation

In lieu of any further testimony, the parties entered into a written Stipulation

and rested.

In pertinent part, the Stipulation provides that: (a) in or around 20ll or 2012,

two portable propane tanks were used in the portions of 784-788 Eastern Parkway

controlled by the Gabboim without the knowledge of Petitioners, but were

subsequently removed at the request of Petitioners, (b) in or around 2016, the

Gabbaim replaced broken air conditioning units and electrical units on the roof of

784-788 Eastern Parkway without the knowledge of Merkos and without work

permits, and (c) after 2011, no other construction work was performed by the

Gabbaim at784-788 Eastem Parkway, and no work permits were applied for.

ls See note 5, supro.
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The lack of any significant change in property since 20ll (other than the

repair work testified to by Gabbai Lipskier) is further confirmed by the public

records of the NYC Department of Buildings, Building Information System (BIS)

(access via http://a810-bisweb.nyc.gov/bisweb/bispi00jsp) which reflects no

significant work or violations for 770-784-788 Eastern Parkway or 302-304

Kingston Avenue.l6

Analvsis of the Hearins Issues in Lisht of the Evidence

As noted above, there question presented is: how much of an Undertaking is

necessary to "(a) protect against potential waste to the premises; (b) safeguard

payment of use and occupancy of the premises, and (c) guarantee payment of any

deficiency."

Potential Waste To the Premises

It is moving Respondents' position that the record is barren of any competent

evidence of "potential waste to the premises."

16 The BIS website is a reliable government website which should be judicially noticed by the
Court. See, KingsbrookJewish Medical Center v. Allstate Insurance Co., 6l A.D.3d 13 (2nd Dept.
2009); accord, Transtechnology Corp. v. Assessor, 7l A.D.3d 1034 (2nd Dept. 2010); Brach v.

Levine,36 Misc.3d 1213(A) (Sup. Ct. Kings Co.2012)
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Gabbai Lipskier testified to no such waste or potential waste. To the contrary,

his testimony was that it was the job of the Gabbaim to maintain the Synagogue and

that they have done so at great expense, e.9., by repairing sidewalks, repairing

sewers, and replacing broken air conditioning equipment.

Petitioner's only witness did not address this issue. However, as part of her

report she presented a report which included photographs of both the exterior and

interior of the properties, showing the building (exterior) and the Synagogue

(interior) in pristine condition. If anything, this evidence supports Gabbai Lipskier's

testimony that the premises are well-cared for.

The Stipulation also does not support a claim of potential waste of the

premises. It establishes that when Petitioner's objected to the use of portable

propane tanks in 20llll2 (i.e.,8 or 9 years ago), they were removed, and that the

only other work done since then was the air conditioning work on the roof, for which

no permits were obtained. However, there was is no evidence of any significant

work since 20llll2, nor that any permits were required for the air conditioning work

2L



(which replaced existing equipment), and there is no record of any violations for this

work.17

It thus clearly appears that the condition of the Synagogue premises has not

materially changed in many years, which is why the ruling of the Appellate Division

in2007, and the Undertaking Stipulation of 2010, are extremely relevant.

In2007, Justice Harkavy initially fixed the Undertaking amount at $500,000,

but the Appellate Division modified that amount pursuant to CPLR 5519(c),

reducing it to $250,000.

In2010, Petitioners stipulated that amount ($250,000) was adequate to protect

their interests.

Respondents submit that (other than Covid-19), nothing has changed to

distinguish the material facts of 2020 from those of 2007 (and 20 1 0): the Synagogue

has not changed; the management of the Synagogue by the Gabbaim and their

17 See, as to 770 and 784, http://a810-
bisweb.nyc.gov/bisweb/PropertvProfileOverviewServlet?boro:3&houseno:784&street:Eastem
+Parkway& go2:+GOt&requestid:0, as to 7 8 8, http ://a8 I 0-
bisweb.nyc.gov/bisweb/PropertyProfileOverviewServlet?boro:3&houseno:788&street:Eastern
+Parkway&go2:+GO+&requestid:0 (both access9ll0l20), and as to 302, http://a810-
bisweb.nyc.gov/bisweb/PropertyProfileOverviewServlet?boro:3&houseno:302&street:Kingsto
n&go2:+GO*&requestid:0. As explained in n. l6 above, the Court should take judicial notice
of these public records.
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responsibility to maintain the Synagogue have not changed; the buildings have not

been altered; and, most significantly, the potential for damage has not changed

& Protect inst A Deficien

The only evidence of record is that the "owner-occupied" Synagogue (which

is a separately governed division of Agudas Chasidei Chabad) has never paid rent to

either Agudas or to Merkos L'Inyonei Chinuch (a separate corporation subordinate

to Agudas in the Chabad Lubavitch hierarchy). Rather, as directed by the Appellate

Division in2007, and required by the Stipulation in2010, the Congregation has

always applied its income to pay its expenses, with no "net rent" paid to Agudas or

Merkos

It is axiomatic that while not controlling, the rent actually paid by the "tenant"

for the space in question, it is "certainly ... probative" on the issue. See, Ideal

Porking Corp. v. Rosenthal, 29 Misc.3d 1238(,{) (Sup. Ct. Queens Co. 2010)

("certainly of some probative value") Here, the rent paid (since 1940) is $0, and the

evidence is that, not only the Synagogue but none of the other "Chabad" occupants

of the buildings pay any rent.

rd
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Obviously trying to avoid $0 as the value of use and occupancy for purposes

of fixing the Undertaking, Petitioners went to great lengths to hire Ms. Aaron - - with

whom they had never previously dealt - - to prepare a"fair market rental appraisal."

As the Court noted during the hearing, it is Respondent's position that Ms.

Aaron's appraisal should be given no weight, for the reasons set forth earlier and

which will be summarized below

However, at the outset, it must be noted that Ms. Aaron's ultimate conclusion

- - that the fair market rental value - - is S950,000lyear is offset by the unrebutted

testimony of Gabbai Lipskier that the Congregation pays between $900,000 and

$1,000,000 per year in expenses (i.e., that would otherwise be payable by Agudas

and Merkos if they were directly operating the Synagogue themselves). Which is

precisely why the Appellate Division conditioned the 2007 stay pending appeal (and

the 2007 Stipulation likewise conditioned the 2010 stay pending appeal) on the

continued application by the Congregation of its income to pay the operating

expenses.

In other words, as Ms. Aaron testified, her conclusion of $950,000/year is a

"gross rent" which has to be adjusted to take into account "tenant-paid" expenses -

- $900,000 to $1,000,000. So, from this perspective, it is clear that the Undertaking
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should not include any amount for use and occupancy, but should, once again,

require the Congregation to apply its income to pay the operating expenses. Surely

nothing more is reasonably required to protect Petitioners' interests should they

prevail on appeal

and testimony, for the following reasons, among the others brought out at the

hearing

) Ms. Aaron has no significant prior experience as an appraiser of

religious buildings and has only testified in three prior cases, all

involving the appraisal of apartment buildings

appraisal point of view" and claimed that the term had "[no] meaning

for [her]."

could not quantifu how much of the report was "stock" and how much

was "property specific."

25
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premises included in her report, but used undated photographs provided

by Petitioners or downloaded from the Internet.

included in her report, but used undated photographs obtained from her

company's files or downloaded from the Internet.

actually looks like, and that aside from the few photographs she took

herself, she does not know what the "comparables" currently look like

and cannot say they are accurate.

Synagogue looks like, nor it was renovated specifically for use as a

religious house of worship.

report (upon which her valuation rests) were provided by Petitioners

and not confirmed by her; that any inaccuracy would change her

opinion of the valuation; and she requested but was not provided with

26



the premises building plans, precluding confirmation of the

measurements by comparison to the plans.

buildings is actually used for the Synagogue.

that several ofthe alleged "comparables" on which her report was based

are "regular community facilities."

not adjusted for "tenant-paid operating expenses."

market rental valuation, but she did not ask for and was not provided

with the "rent roll" for the premises.

or not, or whether any other occupants of space in the building paid any

rent.

use" properties, but that she did not value the Synagogue on that basis

and that her report does not explain why.

27



Appraisal Institute on the valuation of "special purpose properties."

purpose properties," but stated that she did not use this approach and

admitted that her report does not explain why.

be affected by any "legal mandate" regarding it, but also admitted that

she was unaware of Judge Thompson's decision regarding the

Synagogue.

in the case caption she was unaware of what those entities are or their

relationship to the Synagogue

"Chabad Lubavitch" (i..., with Rabbi Sharfstein) the intended future

use of the property.

of St. Patrick's Cathedral, she might appraise it as a "community

facility."
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remain fully tax exempt in perpetuity as [a] religious facility."

However, she admitted to having no familiarity with the NYC

Department of Finance tax exemption guidelines.E

[a] religious facility" understanding (which was totally inconsistent

with her prior testimony that she had no understanding as to future use

and it was irrelevant) she inanely claimed that she considered that it

would remain a religious facility because of its location in Brooklyn,

which has "many different religious entities that are active in buying

and leasing property," and did not take into account its proximity to the

highlight commercial Kingston Avenue

For all of these reasons, even though admissible, Ms. Aaron's testimony and

her report should be given no weight. See, Drago v. Tishman Const. Corp. of N.Y.,

tB See, https:i/wwwl.nlvc.gov/site/nfp/eligibility/eligibilit),.page (last access ed 9ll0l20); and see,

generally, RPTL$ 420al2l which states that property leased for non-profit remains exempt for
"...only so long as it or a portion thereof, as the case may be, is devoted to such exempt purposes
and so long as any moneys paid for such use do not exceed the amount of the carrying, maintenance
and depreciation charges of the property or portion thereof, as the case may be."
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4 Misc.3d 354,361 (Sup. Ct. N.Y. Co. 2004) ("If it is determined the evidence

is admissible, the weight of the evidence is a question for the trier of fact (People v.

Middleton, 54 N.Y.2d42,51... [1981])" (parallel citations omiued).

In any case, as long as the stay pending appeal is conditioned on Respondents

applying the income of the Congregation to pay the operating expenses, there will

almost certainly be no "deficiency" in the payment, just as there was "no deficiency"

on the prior appeals in2007 and 2010.re

Conclusion

As this Court is acutely aware, although not addressed to the merits of the

appeal, the outcome of the current motion is critical to vindicating Respondents'

presumptive statutory right to remain in occupancy pending that appeal - - a right

sought to be defeated by Petitioners' outlandish requests for an Undertaking ranging

le Petitioners would be more than sufficiently protected against any "deficiency" by a modest
Undertaking equivalent to the annual deficit of approximately $100,000. However, it must be
emphasized, as testified without contradiction by Gabbai Lipskier, that the annual deficit is carried
from year-to-year and there is no actual operating deficit. This is corroborated by the fact that in
2007 and 2010 there was no damage claims by Petitioners and the entire amount of the security
for the Undertaking (less a service charge by the Department of Finance) was returned.
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from $6,450,00020 to $10,000,000,2r completely unsubstantiated by any evidence at

the hearing.

Judge Thompson devoted an extraordinary amount of time and effort to this

case, including viewing the Synagogue and issuing a 144-page long Decision and

Order in which, albeit that she ultimately granted relief to Petitioners, she took pains

to outline the facts conceming the intended future use of the Synagogue:

) "an affirmation signed by Rabbi Yehuda Krinsky ... states in pertinent

part that ... Merkos' intent is that the Synagogue will remain open as a

house of worship to all, including members of Congregation Lubavitch

... for the purpose of worship."22

will maintain the house of prayer ... for the purposes of worship."23

20 See Abramson Affirmation,611712020, at28.

2r See Krinsky Affidavit, 611612020, at 5.

22 See Decision and Order, 4/25120, at p. 59. The Krinsky Affidavit is an admission by aparty
and a judicial statement giving rise to an estoppel.

23 See Decision and Order, 4l25l202o,at 88. The Shemtov Letter is an admission by aparty.
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) "It is also undisputed that ... the Shul at 770 has a special place in the

teaching of the Lubavitch movement. It represents the embodiment of

the 'Holy Temple in Exile'

Synagogue in the theology of Agudas; it should never be closed; ...."2s

Respondents will argue on appeal, among other things, that these are findings

of fact by Judge Thompson inconsistent with her final judgment in favor of

Petitioners. On the other hand, Petitioners argue that these statements are dicta.

Respondents do not expect this Court to decide this appellate issue. However,

this Court should accept Judge Thompson's findings in these regards at face value,

and three points relevant to this CPLR 5519(a)(6) motion and hearing emerge from

Judge Thompson's iteration of these points:

First, any valuation of the market rent of the Synagogue should have taken

into account the undisputed religious restrictions on its future use, as found by Judge

2a See Decision and Order, 412512020, at 134 (admitting the "Holy Temple in Exile" article and
"The Holy Temple in Transit" fundraising brochure into evidence).

2s See id. (inter alia noting that "the Synagogue contains a 'shrine of sorts' where the Rebbe's
place of prayer is" and that "it is the personal life mission of [Gabbai] Gerlitzky, as instructed by

the Rebbe, to continue gatherings in this location [i.e., the Lubavitcher Synagogue] to celebreate

the finishing of the teaching of the Rambam").
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Thompson. In other words, if the undisputed, incontrovertible "discipline, rules and

usages" of the Lubavitch Movement require this Synagogue to be operated as a

"shrine," "never [to] be closed" and always to be available for prayer,that is a'olegal

mandate" that should have been (but was not) taken into account in appraising the

property. See, Religious Corporations Law, $5: "The trustees of every religious

corporation shall have the custody and control of all the temporalities and property,

real and personal, belonging to the corporation and of the revenues therefrom, and

shall administer the same in accordance with the discipline, rules and usages of the

corporation and ofthe ecclesiastical governing body, if any, to which the corporation

is subject." See, Kroth v. Congregation Chebra Ukadisha Bnai Israel Mikalwarie,

105 Misc.2d 904,917 (Sup. Ct. N.Y. Co. 1980) ("The property of a religious

corporation can be analogized to a trust fund, to be used for religious purposes.

*{"F The congregational officers (trenchantly denominated "trustees") are

fiduciaries, who must manage and preserve the properfy for the benefit of its

religious purpose. ") (citation omitted).26

26 See, generally, Peo. v. Steel,2 Barb. 397 (1848) ("The great and paramount duty of trustees of
religious corporations is to see that the temporalities committed to their charge are fairly and fully
directed to the purposes which the founders had in view, all authority conferred upon them being
necessarily subordinate to this great end, and all exercise of it beyond the legitimate attainment of
this end being usurpation.")
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Second, the purpose of the Undertaking is to reasonably protect Petitioners

legitimate financial interests pending appeal - - nothing more. In2007,when Justice

Harkavy fixed the amount of the Undertaking at $500,000, the Appellate Division

modified that ruling and reduced the amount to $250,000, on condition that the

Congregation continue to apply its income to pay the operating expenses. In 2010,

Petitioners themselves stipulated to a $250,000 Undertaking on the same condition.

As is made clear by the current (2020) Stipulation in this proceeding, nothing

material has changed since 200712010, except that the Gabbaim have spent tens of

thousands of dollars to repair and improve the Synagogue and common areas like

the sidewalks. The parties are essentially the same. The property is certainly the

same. This 5519(a)(6) issues have not changed. Thus, there is no basis to conclude

that Petitioners require any greater protection now than they required in 200712010

Indeed, it anything, the opposite is true.

Third, it is clear that Petitioners, without a sufficient evidentiary predicate, are

seeking to impose a substantial multi-million dollar Undertaking requirement on

Respondents - - that Respondents cannot satisff - - in order to defeat Respondents'

statutory right to a stay pending appeal and thereby force Respondents out of

possession before the very serious constitutional, statutory and legal issues presented
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by this case can be authoritatively decided by the appellate courts. They are thus

seeking to tum a shield into a sword. This Court should not aid and abet Petitioners

in that effort. To paraphrase the Appellate Division in Peo. ex rel. Baez v.

Superintendent, 127 A.D.3d 110, ll9 (2d Dept. 2015), "ftlhis Court [shouldl not

permit the petitionerfsl to convert a shield into a sword.

For all of these reasons, the Court should exercise its discretion and fix the

amount of the Undertaking in the lowest allowable amount, on condition that the

Congregation continue to apply its income to pay the operating expenses

Dated: September 11,2020

Respectfully submitted,

ZANE, and RUDOFSKY
Attorneys for Moving Respondents
Five Arrowwood Lane
Melville, New York 11747
(917) et3-e6e7
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